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SCAQMD submits that an EIR’s sufficiency as an informational
document 1s ultimately a legal question that courts should determine using
their independent judgment. This Court’s language in Laurel Heights I
supports this position. As this Court explained: “The court does not pass
upon the correctness of the EIR’s environmental conclusions, but only upon
its sufficiency as an informative document.” (Laurel Heights I, supra,

47 Cal.3d at 392-393) (emphasis added.) As described above, the Court in
Vineyard Area Citizens v. City of Rancho Cordova, supra, 40 Cal.4th at
431, also used its independent judgment to determine what level of analysis
CEQA requires for water supply impacts. The Court did not defer to the
lead agency’s opinion regarding the law’s requirements; rather, it
determined for itself what level of analysis was necessary to meet “[t]he
law’s informational demands.” (/d. at p. 432.) Further, existing case law
also holds that where an agency fails to comply with CEQA’s information
disclosure requirements, the agency has “failed to proceed in the manner
required by law.” (Save Our Peninsula Comm. v. Monterey County Bd. of
Supervisors (2001) 87 Cal.App.4th 99, 118.) |

However, whether an EIR satisfies CEQA’s requirements depends in
part on whether it was reasonably feasible for an agency to conduct
additional or more thorough analysis. EIRs must contain “a detailed
statement” of a project’s impacts (Pub. Res. Code § 21061), and an agency
must “use its best efforts to find out and disclose all that it reasonably can.”
(CEQA Guidelines § 15144.) Nevertheless, “the sufficiency of an EIR is to
be reviewed 1n light of what is reasonably feasible.” (CEQA Guidelines
§ 15151)

SCAQMD submits that the question of whether additional analysis
or a particular study suggested by a commenter is “feasible” is generally a
question of fact. Courts have already held that whether a particular

alternative 1s “feasible” is reviewed by the substantial evidence test.
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(Uphold Our Heritage v. Town of Woodside (2007) 147 Cal.App.4th 587,
598-99; Center for Biological Diversity v. County of San Bernardino
(2010) 185 Cal.App.4th 866, 883.) Thus, if a lead agency determines that a
particular study or analysis is infeasible, that decision should generally be
judged by the substantial evidence standard. However, SCAQMD urges
this Court to hold that lead agencies must explain the basis of any
determination that a particular analysis is infeasible in the EIR itself. An
EIR must discuss information, including issues related to the feasibility of
particular analyses “in sufficient detail to enable meaningful participation
and criticism by the public. ‘[W]hatever is required to be considered in an
EIR must be in that formal report; what any official might have known
from other writings or oral presentations cannot supply what is lacking in
the report.” (Laurel Heights I, supra, 47 Cal.3d at p. 405 (quoting
Santiago County Water District v. County of Orange (1981) 118
Cal.App.3d 818, 831) (discussing analysis of alternatives).) The evidence
on which the determination is based should also be summarized in the EIR
itself, with appropriate citations to reference materials if necessary.
Otherwise commenting agencies such as SCAQMD would be forced to
guess where the lead agency's evidence might be located, thus thwarting
effective public participation.

Moreover, if a lead agency determines that a particular study or
analysis would not result-in reliable or useful information and for that
reason is not feasible, that determination should be judged by the
substantial evidence test. (See Neighbors for Smart Rail v. Exposition

Metro Line Construction Authority, supra, 57 Cal.4th 439, 448, 457

20



whether “existing conditions” baseline would be misieading or
uninformative judged by substantial evidence standard.")

If the lead agency’s determination that a particular analysis or study
is not feasible is supported by substantial evidence, then the agency has not
violated CEQA’s information disclosure provisions, since it would be
infeasible to provide additional information. This Court’s decisions
provide precedent for such a result. For example, this Court determined
that the issue of whether the EIR should have included a more detailed
discussion of future herbicide use was resolved because substantial
evidence supported the agency’s finding that “the precise parameters of
future herbicide use could not be predicted.” Ebbetts Pass Forest Watch v.
California Dept. of Forestry & Fire Protection (2008) 43 Cal.4th 936, 955.

Of course, SCAQMD expects that courts will continue to hold lead
agencies to their obligations to consult with, and not to ignore or
misrepresent, the views of sister agencies having special expertise in the
area of air quality. (Berkeley Keep Jets Over the Bay v. Board of Port
Commissioners (2007) 91 Cal.App.4[h 1344, 1364 n.11.) In some cases,
information provided by such expert agencies may establish that the
purported evidence relied on by the lead agency is not in fact “substantial”.
(Id. at pp. 1369-1371.)

In sum, courts retain ultimate responsibility to determine what
CEQA requires. However, the law does not require exhaustive analysis,
but only what is reasonably feasible. Agencies deserve deference for their
factual determinations regarding what type of analysis is reasonably
feasible. On the other hand, if a commenter requests more information, and

the lead agency declines to provide it but does not determine that the

> The substantial evidence standard recognizes that the courts "have neither
the resources nor the scientific expertise” to weigh conflicting evidence on
technical issues. (Laurel Heights I, supra, 47 Cal.3d 376, 393.)
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requested study or analysis would be infeasible, misleading or
uninformative, the question becomes whether the omission of that analysis
renders the EIR inadequate to satisfy CEQA’s informattonal purposes. (/d.
at pp. 1370-71.) Again, this is predominantly a question of law and should
be judged by the de novo or independent judgment standard of review. Of
course, this Court has recognized that a “project opponent or reviewing
court can always imagine some additional study or analysis that might
provide helpful information. It is not for them to design the EIR. That
further study...might be helpful does not make it necessary.” (Laurel
Heights I, supra, 47 Cal.3d 376, 415 — see also CEQA Guidelines

§ 15204(a) [CEQA “does not require a lead agency to conduct every test. . .
recommended or demanded by commenters.”].) Courts, then, must
adjudicate whether an omission of particular information renders an EIR

inadequate to serve CEQA’s informational purposes. '

'® We recognize that there is case law stating that the substantial evidence
standard applies to “challenges to the scope of an EIR’s analysis of a topic”
as well as the methodology used and the accuracy of the data relied on in
the document “because these types of challenges involve factual questions.’
(Bakersfield Citizens for Local Control v. City of Bakersfield, supra,

124 Cal.App.4th 1184, 1198, and cases relied on therein.) However, we
interpret this language to refer to situations where the question of the scope
of the analysis really is factual—that is, where it involves whether further
analysis is feasible, as discussed above. This interpretation is supported by
the fact that the Bakersfield court expressly rejected an argument that a
claimed “omission of information from the EIR should be treated as
inquiries whether there is substantial evidence supporting the decision
approving the project. ” Bakersfield, supra, 124 Cal. App.4th at p. 1208.
And the Bakersfield court ultimately decided that the lead agency must
analyze the connection between the identified air pollution impacts and
resulting health impacts, even though the EIR already included some
discussion of air-pollution-related respiratory illnesses. Bakersfield, supra,
124 Cal.App.4th at p. 1220. Therefore, the court must not have interpreted
this question as one of the “scope of the analysis” to be judged by the
substantial evidence standard.

b
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B. Friant Ranch's Rationale for Rejecting the Independent
Judgment Standard of Review is Unsupported by Case
Law.

In its brief, Friant Ranch makes a distinction between cases where a
required CEQA topic is not discussed at all (to be reviewed by independent
judgment as a failure to proceed in the manner required by law) and cases
where a topic is discussed, but the commenter claims the information |
provided is insufficient (to be judged by the substantial evidence test).
(Opening Brief, pp. 13-17.) The Court of Appeal recognized these two
types of cases, but concluded that both raised questions of law. (Sierra
Club v. County of Fresno (2014) 226 Cal.App.4th 704 (superseded by grant
of review) 172 Cal.Rptr.3d 271, 290.) We believe the distinction drawn by
Friant Ranch is unduly narrow, and inconsistent with cases which have
concluded that CEQA documents are insufficient. In many instances,
CEQA’s requirements are stated broadly, and the courts must interpret the
law to determine what level of analysis satisfies CEQA’s mandate for
providing meaningful information, even though the EIR discusses the issue
to some extent.

For example, the CEQA Guidelines require discussion of the
existing environmental baseline. In County of Amador v. El Dorado
County Water Agency (1999) 76 Cal.App.4th 931, 954-955, the lead agency
had discussed the environmental baseline by describing historic month-end
water levels in the affected lakes. However, the court held that this was not
an adequate baseline discussion because it failed to discuss the timing and
amounts of past actual water releases, to allow comparison with the
proposed project. The court evidently applied the independent judgment
test to its decision, even though the agency discussed the 1ssue to some

extent.
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Likewise, in Vineyard Area Citizens (2007) 40 Cal.4th 412, this
Court addressed the question of whether an EIR’s analysis of water supply
impacts complied with CEQA. The parties agreed that the EIR was
required to analyze the effects of providing water to the development
project, “and that in order to do so the EIR had, in some manner, to identify
the planned sources of that water.” (Vineyard Area Citizens, supra, at p.
428.) However, the parties disagreed as to the level of detail required for
this analysis and “what level of uncertainty regarding the availability of
water supplies can be tolerated in an EIR . ...” (/d.) In other words, the
EIR had analyzed water supply impacts for the project, but the petitioner
claimed that the analysis was insufficient.

This Court noted that neither CEQA’s statutory language or the
CEQA Guidelines specifically addressed the question of how precisely an
EIR must discuss water supply impacts. (Id.) However, it explained that
CEQA “states that ‘[w]hile foreseeing the unforeseeable is not possible, an
agency must use its best efforts to find out and disclose all that it
reasonably can.”” (/d., [Guidelines § 15144].) The Court used this general
principle, along with prior precedent, to elucidate four “principles for
analytical adequacy” that are necessary in order to satisfy “CEQA’s
informational purposes.” (Vineyard Area Citizens, supra, at p. 430.) The
Court did not defer to the agency’s determination that the EIR’s analysis of
water supply impacts was sufficient. Rather, this Court used its
independent judgment to determine for itself the level of analysis required
to satisfy CEQA’s fundamental purposes. (Vineyard Area Citizens, supra,
at p. 441: an EIR does not serve its purposes where it neglects to explain
likely sources of water and “... leaves long term water supply

considerations to later stages of the project.”)
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Similarly, the CEQA Guidelines require an analysis of noise impacts

of the project. (Appendix G, “Environmental Checklist Form.”"

) In Gray
v. County of Madera (2008) 167 Cal.App.4th 1099, 1123, the court held
that the lead agency’s noise impact analysis was inadequate even though it
had addressed the issue and concluded that the increase would not be
noticeable. If the court had been using the substantial evidence standard, it
likely would have upheld this discussion.

Therefore, we do not agree that the issue can be resolved on the
basis suggested by Friant Ranch, which would apply the substantial
evidence standard to every challenge to an analysis that addresses a
required CEQA topic. This interpretation would subvert the courts’ proper
role in interpreting CEQA and determining what the law requires.

Nor do we agree that the Court of Appeal in this case violated
CEQA'’s prohibition on courts interpreting its provisions “in a manner
which imposes procedural or substantive requirements beyond those
explicitly stated in this division or in the state guidelines.” (Pub. Resources
Code § 21083.1.) CEQA requires an EIR to describe all significant impacts
of the project on the environment. (Pub. Resources Code § 21100(b)(2);
Vineyard Area Citizens, supra, at p. 428.) Human beings are part of the
environment, so CEQA requires EIRs to discuss a project’s significant
impacts on human health. However, except in certain particular
circumstances,'® neither the CEQA statute nor Guidelines specify the
precise level of analysis that agencies must undertake to satisfy the law’s
requirements. (see, e.g., CEQA Guidelines § 15126.2(a) [EIRs must
describe “health and safety problems caused by {a project’s} physical
changes”].) Accordingly, courts must interpret CEQA as a whole to

17 Association of Environmental Professionals, 2015 CEQA Statute and
Guidelines (2015) p.287.

' E.g., Pub. Resources Code § 21151.8(C)(3)(B)(iii) (requiring specific type
of health risk analysis for siting schools).
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determine whether a particular EIR is sufficient as an informational
document. A court determining whether an EIR’s discussion of human
health impacts is legally sufficient does not constitute imposing a new
substantive requirement.'” Under Friant Ranch’s theory, the above-
referenced cases holding a CEQA analysis inadequate would have violated

the law. This is not a reasonable interpretation.

IV. COURTS MUST SCRUPULOUSLY ENFORCE THE
REQUIREMENTS THAT LEAD AGENCIES CONSULT
WITH AND OBTAIN COMMENTS FROM AIR DISTRICTS

Courts must “scrupulously enforce” CEQA's legislatively mandated
requirements. (Vineyard Area Citizens, supra, 40 Cal.4™ 412, 435.) Case
law has firmly established that lead agencies must consult with the relevant
air pollution control district before conducting an initial study, and must
provide the districts with notice of the intention to adopt a negative
declaration (or EIR). (Schenck v. County of Sonoma (2011)

198 Cal.App.4th 949, 958.) As Schenck held, neither publishing the notice
nor providing it to the State Clearinghouse was a sufficient substitute for
sending notice directly to the air district. (/d.) Rather, courts “must be
satisfied that [administrative] agencies have fully complied with the
procedural requirements of CEQA, since only in this way can the important
public purposes of CEQA be protected from subversion.” Schenck,

198 Cal.App.4th at p 959 (citations omitted).* |

' We submit that Public Resources Code Section 21083.1 was intended to
prevent courts from, for example, holding that an agency must analyze
economic impacts of a project where there are no resulting environmental
impacts (see CEQA Guidelines § 15131) , or imposing new procedural
requirements, such as imposing additional public notice requirements not
set forth in CEQA or the Guidelines.

21 ead agencies must consult air districts, as public agencies with
jurisdiction by law over resources affected by the project, before releasing
an EIR. (Pub. Resources Code §§ 21104(a); 21153.) Moreover, air
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Lead agencies should be aware, therefore, that failure to properly
seek and consider input from the relevant air district constitutes legal error
which may jeopardize their project approvals. For example, the court in
Fall River Wild Trout Foundation v. County of Shasta, (1999)

70 Cal.App.4th 482, 492 held that the failure to give notice to a trustee
agency (Department of Fish and Game) was prejudicial error requiring
reversal. The court explained that the lack of notice prevented the
Department from providing any response to the CEQA document. (/d. at p.
492.) It therefore prevented relevant information from being presented to
the lead agency, which was prejudicial error because it precluded informed

decision-making. ([a'.)21

districts should be considered “state agencies” for purposes of the
requirement to consult with “trustee agencies” as set forth in Public
Resources Code § 20180.3(a). This Court has long ago held that the
districts are not mere “local agencies” whose regulations are superseded by
those of a state agency regarding matters of statewide concern, but rather
have concurrent jurisdiction over such issues. (Orange County Air
Pollution Control District v. Public Util. Com. (1971) 4 Cal.3d 945, 951,
954.) Since air pollution is a matter of statewide concern, Id at 952, air
districts should be entitled to trustee agency status in order to ensure that
this vital concern is adequately protected during the CEQA process.

2! In Schenck, the court concluded that failure to give notice to the air
district was not prejudicial, but this was partly because the trial court had
already corrected the error before the case arrived at the Court of Appeal.
The trial court issued a writ of mandate requiring the lead agency to give
notice to the air district. The air district responded by concurring with the
lead agency that air impacts were not significant. (Schenck,

198 Cal.App.4th 949, 960.) We disagree with the Schenck court that the
failure to give notice to the air district would not have been prejudicial
(even in the absence of the trial court writ) merely because the lead agency
purported to follow the air district’s published CEQA guidelines for
significance. (/d., 198 Cal.App.4th at p. 960.) In the first place, absent
notice to the air district, it is uncertain whether the lead agency properly
followed those guidelines. Moreover, it is not realistic to expect that an air
district’s published guidelines would necessarily fully address all possible
air-quality related issues that can arise with a CEQA project, or that those
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Similarly, lead agencies must obtain additional information
requested by expert agencies, including those with jurisdiction by law, if
that information is necessary to determine a project's impacts. (Sierra Club
v. State Bd. Of Forestry (1994) 7 Cal.4th 1215, 1236-37.) Approving a
project without obtaining that information constitutes a failure to proceed in
the manner prescribed by CEQA. (/d. at p. 1236.)

Moreover, a lead agency can save significant time and money by
consulting with the air district early in the process. For example, the lead
agency can learn what the air district recommends as an appropriate
analysis on the facts of its case, including what kinds of health impacts
analysis may be available, and what models are appropriate for use. This
saves the lead agency from the need to do its analysis all over again and
possibly needing to recirculate the document after errors are corrected, if
new significant impacts are identified. (CEQA Guidelines § 15088.5(a).)
At the same time, the air district’s expert input can help the lead agency
properly determine whether another commenter’s request for additional
analysis or studies is reasonable or feasible. Finally, the air district can
provide input on what mitigation measures would be feasible and effective.

Therefore, we suggest that this Court provide guidance to lead
agencies reminding them of the importance of consulting with the relevant
air districts regarding these issues. Otherwise, their feasibility decisions
may be vulnerable to air district evidence that establishes that there is no
substantial evidence to support the lead agency decision not to provide
specific analysis. (See Berkeley Keep Jets Over the Bay, supra,

91 Cal.App.4th 1344, 1369-1371.)

guidelines would necessarily be continually modified to reflect new
developments. Therefore we believe that, had the trial court not already
ordered the lead agency to obtain the air district’s views, the failure to give
notice would have been prejudicial, as in Fall River, supra, 70 Cal. App.4th
482, 492.
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CONCLUSION

The SCAQMD respectfully requests this Court not to establish a
hard-and-fast rule concerning whether CEQA requires a lead agency to
correlate identified air quality impacts of a project with resulting health
outcomes. Moreover, the question of whether an EIR is “sufficient as an
informational document” is a mixed question of fact and law containing
two levels of inquiry. Whether a particular proposed analysis is feasible is
predominantly a question of fact to be judged by the substantial evidence
standard of review. Where the requested analysis is feasible, but the lead
agency relies on legal or policy reasons not to provide it, the question of
whether the EIR is nevertheless sufficient as an informational document is
predominantly a question of law to be judged by the independent judgment

standard of review.
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